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witness may give his opinion of a testator's sanity if he states the 
facts and circumstances within his personal knowledge upon which 
his opinion is based. 

[Ed. Note. — For other cases, see Evidence, Gent. Dig. § 2242; 
Dec. Dig. § 478;* Wills, Cent. Dig. §§ 113-115.] 

8. Evidence (§ 474*) — Opinion Evidence — Mental Condition. — 
That witnesses did not have sufficient opportunity of observing tes- 
tatrix to enable them to give a reliable opinion as to her sanity 
went only to the weight of their testimony. 

[Ed. Note. — For other cases, see Evidence Cent. Dig. § 2198; Dec. 
Dig. § 474;* Wills, Cent. Dig. § 116.] 

9. Wills (§ S3*) — Testamentary Capacity — Evidence — Admissibil- 
ity. — In a will contest, upon the issue of testator's sanity, it is com- 
petent to prove the manner in which he was treated by his family. 

[Ed. Note. — For other cases, see Wills, Dec. Dig. § 53.*] 

10. Evidence (§ 317*) — Hearsay — Mental Condition. — Evidence by 
others of the opinion of testatrix's family as to her mental con- 
dition is inadmissible, being hearsay. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 1176; Dec. 
Dig. § 317.*] 



McINTYRE et al. v.. SMYTH. 
Nov. 19, 1908. 
[62 S. E. 930.] 

1. Pleading (§ 288*) — Signature of Counsel. — Good practice requires 
all pleadings to be signed by counsel. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 854; Dec. 
Dig. § 288.*] 

2. Pleading (§ 271*) — Demurrer — Permitting Amendment. — On de^ 
murrer to a pleading because not signed by counsel, it was within the 
discretion of the court to permit counsel to sign it, and thus remove 
the ground of objection. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 819; Dec. § 
271.*] 

3. Parties (§ 95*) — Amendment of Declaration— New Parties. — 
Where a declaration as originally framed was against M., trading and 
doing business as M. & Co., plaintiff, on subsequently ascertaining 
that the firm was composed of a number of persons, was entitled to 
amend his declaration by the insertion of their names. 

[Ed. Note. — For other cases, see Parties, Cent. Dig. § 164; Dec. § 
95.*] 

4. Trial (§ 60*) — Order of Proof. — The order in which proof is 

♦For other cases see same topic and section NUMBER in Dec. 
and Am. Digs. 1907 to date, and Reporter Indexes. 
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introduced is a matter within the discretion of the trial court, and, 
while it is more regular to, establish first the agency and then intro- 
duce proof as to the liability of the principal by reason of the agent's 
acts, a different order of proof is not reversible error. 

iEd. Note. — For other cases, see Trial, Cent. Dig. § 144; Dec. Dig. 
| 60.*] 

5. Principal and Agent (§ 23*) — Evidence of Agency — Sufficiency. 
— In an action against an alleged principal for the acts of his agent, 
evidence held sufficient to show the agency as to plaintiff, even though 
as between the alleged principal and agent such relation did not in 
fact exist. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. § 
41; Dec. Dig. § 23.*] 

8. Gaming (§ 26*)— Construction of Statute. — Under Code 1904, § 
3837, providing that all laws for suppressing gaming shall be con- 
strued as remedial, which requires that such statutes shall be liberally 
construed, section 2837, providing for the recovery of money lost 
at gaming must be construed as including stock gambling, though 
such statute was first introduced into 1 Rev. Code 1819, c. 147, § 3, at 
a time when stock gambling was unknown. 

[Ed. Note. — For other cases, see Gaming, Dec. Dig. § 26.* 

[For other definitions, see Words and Phrases, vol. 4, pp. 3023- 
3028; vol. 8, p. 7668.] 

7. Gaming (§ 50*) — Recovery of Money Lost — Instructions. — Code 
1904, § 2837, provides that if any person "lose to another within 24 
hours $7.00 or more," and pay the same, the loser may recover it back 
from the winner. In an action under such statute, the court instructed 
that, if plaintiff "paid $7.00 or more" to the defendant, he was en- 
titled to recover. Held, that the use of the word "paid," instead of 
"lose," in the instruction, was not misleading. 

[Ed. Note. — ior other cases, see Gaming, Dec. Dig. § 50.*] 

8. Principal and Agent (§ 194*) — Action Against Principal — Instruc- 
tions. — An instruction on the question of the existence of an agency 
as to third parties held to sufficiently state the law as applied to the 
evidence. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. 
§ 727; Dec. Dig. § 194.*] 

9. Principal and Agent (§ 194*)— Action Against Principal— Instruc- 
tion as to Agency. — In an action against an alleged principal, an in- 
struction, given at defendant's request, "that, in order to establish the 
agency of A., the mere fact that he held himself out to the public as 
correspondent of" defendant, "is not sufficient, although said" de- 
fendant "may have known that he so held himself out, but there must 



♦For other cases see same topic and section NUMBER in Dec. 
and Am. Digs. 1907 to date, and Reporter Indexes. 
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have been some other act or representation of agency done or made 
by A., with the knowledge or acquiescence of" defendant "from which 
the jury may reasonably and fairly infer that such agency existed, be. 
fore the jury can find a verdict for plaintiff," was sufficiently favorable 
to defendant. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. § 
727; Dec. Dig. § 194.*] 

10. Gaming (§ 50*) — Action — Instructions. — In an action against a 
stock broker, a requested instruction that if plaintiff bought from de- 
fendants stocks and grain, and that the amount sued for is that put up 
by plaintiff as margins, and if plaintiff had no intention of purchasing 
and receiving the stocks and grain, and there was no intention on the 
part of the sellers to deliver the same, there can be no recovery, was 
properly modified by adding that, if the parties intended that the 
goods were actually to be delivered by the seller and paid for by the 
buyer, said transactions are valid, even though at the time of the 
sale the seller had not the goods, and no means of getting them except 
in the open market. 

[Ed. Note. — For other cases, see Gamins. Cent. Dig. § 104; Dec. Dig. 
§ 50.*] 

11. Judgment (§ 236*)— Joint Defendants.— Under Code 1904, § 
3395, providing that, in an action on contract against two or more 
defendants, plaintiff may have judgment against any one from whom 
he would have been entitled to recover if sued alone, a defendant 
against whom judgment is rendered ca"nnot complain that as to his 
codefendant the verdict is set aside as contrary to the evidence. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 413- 
422; Dec. § 236.*] 

12. Appeal and Error (§ 1001*) — Review — Verdict — Conclusiveness. 
— A verdict is conclusive on all the controverted questions supported 
by sufficient evidence to require that submission to a jury. 

[Ed. Note. — For other cases, see App;al and Erorr, Cent. Dig. §§ 
3928, 3929; Dec. § 1001.*] 

13. New Trial (§ 76*)— Grounds— Excessive Verdict.— If the evi- 
dence shows that the damages awarded by the jury are too large, the 
trial court may award a new trial. 

[Ed. Note. — For other cases, see New Trial, Cent. Dig. §§ 153- 
156; Dec. Dig. § 76.*] 

14. New Trial (§ 162*) — Excessive Recovery — Remission. — Where 
the jury has awarded excessive damages, the court, may, on a motion 
for new trial, put plaintiff on terms to abate the excess if there is 
plain proof as to the correct sum which should be awarded. 

[Ed. Note. — For other cases see New Trial, Cent. Dig. §§ 324-329; 
Dec. Dig. § 162.*] 

*For other cases see same topic and section NUMBER in Dec. 
and Am. Digs. 1907 to date, and Reporter Indexes. 
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15. Appeal and Error (§ 1153*) — Determination of Cause — Final 
Judgment. — Where the record affords certain proof by which an ex- 
cessive verdict can be corrected, a final judgment for the correct 
amount may be entered on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 
4507-4512; Dec. Dig. § 1153.*] 
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1. Divorce (§ 215*) — Temporary Alimony. — It is not error in an 
action by a husband against his wife for divorce to allow the wife 
$150 temporary alimony to enable her to employ counsel and pay the 
costs of the litigation, where she is old and infirm, no longer capable 
of labor, and without means of support. 

[Ed. Note. — For other cases, see Divorce, Cent. Dig. § 634; Dec. 
Dig. § 215.*] 

2. Divorce (§ 240*) — Permanent Alimony. — In an action by a hus- 
band for divorce, it was shown that he had sold a tract of land for 
$1,680, only $420 to be paid at the execution oi the deed and the 
balance in installments, the last installment not to become due until 
the grantor's wife should release her dower right. The prayer for 
divorce, as well as the prayer in defendant's cross-bill for divorce, 
was denied, but defendant was given $500 as permanent alimony, 
which was to include $150 temporary alimony, and the grantee, which 
had been made a defendant, was decreed to pay the wife the amount 
of her alimony, and on such payment the grantee was released from 
any claim of the wife to the land. Held, that the decree would be 
sustained, the allowance of the temporary alimony being proper, and 
the balance of the award covered the value of the wife's contingent 
right of dower, and it did not appear just what value was placed upon 
such right. 

[Ed. Note. — For other cases, see Divorce, Cent. Dig. §§ 675-678; 
Dec. Dig. § 240.*] 



BLUE RIDGE LIGHT & POWER CO. v. PRICE. 
Nov. 19, 1908. 
[62 S. E. 938.] 

1. Evidence (§ 123*) — Res Gestae. — Conversation between the mo- 
torman and a third person after a passenger, who, while attempting to 
board a street car, had been injured, by being thrown to the ground 

*For other cases see same topic and section NUMBER in Dec. 
and Am. Digs. 1907 to date, and Reporter Indexes. 



